IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Crimnal Action
) No. 05-00670-2
VS. )
)
KEVIN T. ORTEGA, )
)
Def endant )
ORDER

NOW this 31st day of October, 2008, upon consideration
of the Supplenental Mtion to Wthdraw Plea of Guilty filed
February 4, 2008 by defendant Kevin T. Otega; upon consideration
of the Governnent’s Response to Defendant’s Suppl enental Modtion
to Wthdraw Plea of Quilty, which response was filed February 6,
2008; after hearing and oral argunent on February 7, 2008; and
for the reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that the Supplenental Mtion to Wthdraw

Plea of Guilty is denied.

BY THE COURT:

/s/ Janes Knoll @Gardner
Janes Knoll Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
Crimnal Action
No. 05-00670-2

VS.

KEVIN T. ORTEGA,

Def endant

N N N N N N N N

APPEARANCES:

FRANCI S C. BARBI ERI, ESQUI RE
On behalf of the United States of Anerica

MAUREEN C. COGGE NS, ESQUI RE
On behal f of Defendant Kevin T. Otega

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on defendant Kevin T.
Otega’ s Supplenental Mdtion to Wthdraw Plea of Guilty, which
notion was filed February 4, 2008. The Governnent’s Response to
Def endant’ s Suppl emental Mtion to Wthdraw Plea of Quilty was
filed on February 6, 2008. For the follow ng reasons, and for
the reasons articulated in my August 21, 2007 ruling fromthe

bench denying defendant’s previous notion to withdraw his guilty



pl ea, which | incorporate here!, | deny defendant’s notion.

PROCEDURAL HI STORY

Def endant was charged with conspiracy to distribute
approxi mately ten kilograns of crack cocaine in violation of
21 U.S.C. 8§ 841(a)(1l) and (b)(1)(A. A joint trial of defendant
Ortega and two of his six co-conspirators, Edw n Col ona- Sant os
and Edwi n Molina, Jr., began on January 8, 2007. On January 11,
2007, the fourth day of trial, defendant Ortega pled guilty
pursuant to a guilty plea agreenent.

On April 9, 2007, prior to being sentenced, defendant,
through his privately retained trial counsel, Jack J. MMahon
Jr., Esquire, filed a Petition to Wthdraw Guilty Plea. On My
10, 2007, | dism ssed the petition pursuant to Rule 12.1 of the
Local Rules of Crimnal Procedure of the United States District
Court for the Eastern District of Pennsylvania because it was not
acconpani ed by a brief or nenorandum of law.? That sane day, |
grant ed defendant’s application for continuance of his May 10,
2007 sentencing, and continued the sentencing until July 25,
2007.

On July 9, 2007, defendant filed a pro se notion to

1 See Notes of Testinmony of the hearing conducted in Phil adel phia,

Pennsyl vani a on August 21, 2007, styled “Transcript of Hearing on Mtion to
Wthdraw Guilty Plea before the Honorable James Knoll Gardner[,] United States
District Judge” (“N.T. 8/21/07") at pages 63-84.

2 Alternatively, | noted in ny disnissal Order that | would al so
di smi ss defendant’s petition because he had not shown a “fair and just reason
for requesting the withdrawal” as required by Rule 11(d)(2)(B) of the Federal
Rul es of Crimnal Procedure.
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w thdraw his guilty plea. On July 11, 2007, Attorney MMahon
filed a notion to withdraw defendant’s guilty plea, as well as a
nmotion to withdraw his appearance as defense counsel. By Oder
dated July 30, 2007, | appointed Maureen C. Coggins, Esquire, to
represent defendant in connection with the two notions to

wi thdraw the guilty plea and Attorney McMahon's notion to

wi t hdraw hi s appear ance.

On August 21, 2007 | conducted a hearing on the
nmotions. After testinony and closing argunent, | granted
Attorney McMahon's petition to wi thdraw his appearance and deni ed
both notions to withdraw defendant’s guilty plea. Defendant,

t hrough his counsel, filed his Supplenental Mtion to Wt hdraw

Plea of Guilty on February 4, 2008. The governnent’s response

was filed February 6, 2008. On February 7, 2008, | conducted a
heari ng on defendant’s notion and took the matter under

advi senment. Hence, this Opinion.

CONTENTI ONS

Def endant’s Cont enti ons

Def endant contends that his guilty plea was not
voluntary, intelligent or know ng because his trial counsel,
Attorney McMahon, had a conflict of interest which rendered his
| oyalty to defendant divided. Specifically, defendant contends
that Attorney McMahon represented Rei nal do Sanchez in an

unrel ated state-court crimnal action in Berks County,



Pennsyl vani a. Defendant avers that M. Sanchez was nentioned by

grand jury wtnesses in the investigation of the present case.

Def endant avers that although M. Sanchez was not
indicted in the within federal action, his picture was shown to
several cooperating co-defendants during grand jury testinony.

Al t hough defendant admts he cannot prove that the governnent
woul d have called M. Sanchez as a prosecution witness at trial,
def endant believes that Attorney McMahon's invol vement with

M. Sanchez had the potential to cause a conflict of interest.

Addi tionally, defendant asserts that he is actually
i nnocent of the conspiracy charge. Mreover, defendant contends
that the guilty plea colloquy conducted by nme on January 11, 2007
was deficient because he was not asked if any prom ses had been
made to himother than those set forth in the witten plea
agreenent. Defendant further avers that if he is permtted to
wi thdraw his guilty plea, the governnment will suffer no prejudice
as a result. Accordingly, defendant contends that he should be
permtted to wwthdraw his plea of guilty and proceed to trial.

Governnent’ s Cont enti ons

The governnent contends that defendant has not shown
that Attorney McMahon's representation of M. Sanchez in another,
unrel ated matter had any effect on his representation of

defendant. Specifically, the governnent avers that in the course



of the investigation which led to defendant’s indictnent, M.
Sanchez was not interviewed by investigators, indicted or
arrested and that the governnent did not intend to call himas a
W tness. Moreover, the governnment argues that although M.
Sanchez was nentioned by wi tnesses during the grand jury
proceedi ng, none of the information provided by those w tnesses
I inked M. Sanchez to defendant.

The governnent asserts that defendant’s notion nust
fail because defendant has made only a bald assertion of
i nnocence W thout a sufficient explanation of why he nmade a prior
representation to the court that he was guilty of Count | of the
I ndi ctnent. Mbreover, the governnent avers that permtting
defendant to wthdraw his plea would cause prejudice to the
gover nnment because such action woul d cause the governnent to
undergo the expense, difficulty and risks of trying the
defendant. Specifically, the governnent argues that it wll
suffer prejudice because all other defendants in this case have
been convicted and the cooperating co-defendants have al ready
been sentenced.

DI SCUSSI ON

Once a court accepts a defendant’s guilty plea, the
defendant is not entitled to wwthdraw that plea sinply at his

whim United States v. Jones, 336 F.3d 245, 252 (3d Cr. 2003).

Under the Federal Rules of Crimnal Procedure, a defendant may



w thdraw a guilty plea before sentencing only if he can show a
“fair and just reason for requesting the wthdrawal.”
Fed. R CrimP. 11(d)(2)(B). Defendant bears the burden of
denonstrating a “fair and just” reason, and that burden is

substantial. Jones, 336 F.3d at 252 (citing United States v.

Hyde, 520 U.S. 670, 676-677, 117 S.C. 1630, 1634, 137 L.Ed.2d
935, 942 (1997)).

In determ ning whether a withdrawal is perm ssible, the
court nust analyze the following three factors: (1) whether the
def endant asserts his innocence; (2) the strength of defendant’s
reasons for withdrawi ng the plea; and (3) whether the governnent

woul d be prejudiced by the withdrawal. United States v. Brown,

250 F.3d 811, 815 (3d Cir. 2001); United States v. Shusternan,

459 F. Supp.2d 357, 361 (E.D.Pa. 2006). |If defendant fails to
denonstrate that factors (1) and (2) support a withdrawal of the
pl ea, the governnent is not required to show that it would be
prejudiced by the withdrawal. Jones, 336 F.3d at 255.

A. Def endant’s Assertion of |nnocence

Bal d assertions of innocence are insufficient to permt
a defendant to withdraw his guilty plea. Jones, 336 F.3d at 252;
Shust erman, 459 F. Supp.2d at 361. “Assertions of innocence nust
be buttressed by facts in the record that support a clai ned

defense.” Jones, 336 F.3d at 252 (quoting Brown, 250 F.3d

at 818). Thus, a defendant nust provide credible support for any



assertion of innocence, and give sufficient reasons to explain
why contradictory positions were taken before the district court.
Id.

Defendant’s notion at paragraph 9 of the Facts section
states that “defendant asserts his innocence and wi shes to
w thdraw his guilty plea and proceed to trial.” The notion does
not make any specific factual assertions supporting defendant’s
al l egation of innocence, nor does it explain why he previously
took a contradictory position before the court.

At the February 7, 2008 hearing, defendant naintained
hi s innocence, stating that he had agreed to plead guilty based
on Attorney McMahon' s advice, and because Attorney McMahon told
hi m t hat defendant would be permtted to go hone overnight if he
entered a guilty plea. Specifically, defendant testified that
before entering his guilty plea, he told Attorney McMahon that if
he were not permtted to go hone overnight, he would wi thdraw his
plea i mediately.?3

Def endant’ s bal d assertion of actual innocence is
insufficient. Defendant has not buttressed his clai mof
i nnocence with facts in the record which support a cl ai ned
def ense. Moreover, as discussed nore fully bel ow, defendant has

not given sufficient reasons for previously taking a

3 Not es of Testinmony of the hearing conducted in Allentown,

Pennsyl vani a on February 7, 2008, styled “Hearing before the Honorabl e Janes
Knoll Gardner[,] United States District Judge” (“N.T. 2/7/08"), at page 34.
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contradi ctory position before this court, that is, why he
previously averred that he commtted the crinme to which he pled
guilty. Jones, 336 F.3d at 252.
Def endant has averred only that he believed, based on
Attorney McMahon's advice, that he would be permtted to go hone
overnight if he pled guilty. However, as discussed bel ow,
def endant stated under oath, during the guilty plea coll oquy,
that he had not been made any prom ses in exchange for his plea
other than those set forth in the witten plea agreenent.
Because defendant has not sufficiently supported his
cl ai m of actual innocence, | conclude that the first prong of the
Brown test weighs against permtting withdrawal of the plea.

B. Strength of Defendant’s Reasons for Wthdrawi ng Pl ea

Def endant offers two reasons for withdrawing his guilty
plea. First, he contends that his guilty plea was not voluntary,
intelligent or knowi ng because of his trial counsel’s conflict
of interest. Specifically, defendant argues that Attorney
McMahon' s representati on of Reynal do Sanchez in another,
unrel ated state-court matter constitutes a conflict of interest
whi ch rendered Attorney McMahon's | oyalties divided. Second,
def endant averred at the February 7, 2008 hearing that the guilty
pl ea col |l oquy on January 11, 2007 was deficient because he was
not asked if any prom ses had been made to himother than those

set forth in the witten plea agreenent.



I n support of his conflict-of-interest argunment,
defendant testified at the February 7, 2008 hearing that he had
| earned from M. Sanchez that Sanchez had been represented by
Attorney McMahon in a separate action. He also testified that
grand jury witnesses identified M. Sanchez as another potenti al
suppl i er of drugs.

Def endant avers that when he asked Attorney McMahon
whet her he represented M. Sanchez, Attorney MMahon did not
confirmthat he was M. Sanchez’s | awer and tol d def endant not
to worry about it. Additionally, defendant contends that as a
result of his alleged conflict of interest, Attorney MMhon
failed to rigorously cross-exam ne governnent w tnesses at
defendant’s trial.

Al t hough he does not specifically frame it in this way,
def endant essentially argues that he should be permtted to
wi t hdraw his pl ea because of the ineffectiveness of his counsel
at trial, during plea negotiations, and at defendant’s guilty
pl ea hearing. Defendant alleges that an actual conflict of
i nterest existed based on Attorney McMahon’s representation of
M. Sanchez.

The parties do not specifically address what standard
shoul d be enpl oyed when a defendant asserts ineffectiveness of
counsel as the basis for withdrawing his guilty plea.

Defendant’s brief cites, for exanple, United States v. Santi ago,
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2008 W 269492, at *2 (E. D.Pa. Jan. 30, 2008)(Robreno, J.) for
the proposition that “[i]n cases involving an alleged conflict of
i nterest based on defense counsel’s representation of a
prosecution witness, the courts have generally exam ned the
particul ar circunstances to determne if counsel’s undivided
loyalties lie with his current client.” Defendant’s notion, p.3.

The governnent cites Cuyler v. Sullivan, 446 U.S. 335,

348, 100 S.Ct. 1708, 1718, 64 L.Ed.2d 333, 346-347 (1980), a

Si xth Anmendnent i neffectiveness of counsel case, in support of
its argunent that defendant’s notion fails because he has not
shown that an actual conflict of interest adversely affected his
| awyer’s performance. To prevail on a Sixth Anendnment

i neffectiveness of counsel claim a defendant nust establish that
an actual conflict of interest adversely affected his attorney’s

performance. Mckens v. Taylor, 535 U S. 162, 173-174,

122 S.Ct. 1237, 1245, 152 L.Ed.2d 291, 305 (2002).

However, | need not affirmatively resolve which
framewor k concerning alleged attorney conflict of interest
applies in this scenario. Under either franmework, defendant has
not established sufficient facts or precedents in support of his
position. Thus, evaluating the totality of the circunstances,
conclude, as set forth below, that defendant’s reasons for
wi t hdrawal are insufficient.

First, applying defendant’s franmework, there is no
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evi dence that M. Sanchez woul d have been called as a prosecution
witness in defendant’s trial, nor has defendant alleged that M.
Sanchez was a grand jury witness. Defendant’s contentions are
that M. Sanchez was nentioned by grand jury w tnesses, and that
he believes Attorney McMahon cross-exam ned government w tnesses
| ess rigorously than necessary because of his involvenent with
M. Sanchez. A review of the record of this case does not reveal
that Attorney McMahon actually represented a prosecution wtness
inthis case. Therefore, the cases cited by defendant are not
directly on point.

Not wi t hst andi ng t he above, to the extent Attorney
McMahon’ s |l oyalties may have been divided as a result of his
representation of M. Sanchez in an unrel ated case, | concl ude
t hat defendant has not shown evidence that he suffered any
adverse effect as a result. Assum ng, arquendo, that defendant’s
al l egations of ineffectiveness of counsel should be eval uated as
a Sixth Amendnent claimfor purposes of this notion, defendant’s
argunent fails.

Def endant has only specul ated that his attorney’s
representation of M. Sanchez in a separate matter resulted in an
actual conflict (specifically, that Attorney McMahon did not
rigorously cross-exam ne governnent w tnesses because of his
loyalty to M. Sanchez). The record of this case fails to

support such allegations and defendant’s own statenents belie his
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contenti ons.

Wth respect to Attorney McMahon’s representation of
defendant at trial and throughout the case, defendant Otega
specifically stated at the change-of-plea hearing on January 11,
2007 that he was satisfied with the services of his attorney and
that Attorney McMahon had done everythi ng def endant had want ed
himto do in this case. Mreover, defendant stated that he was
satisfied that Attorney McMahon had provided himwth effective
assistance as his lawer in this case.* As with his clains of
actual innocence, defendant has not offered satisfactory reasons
for now taking a contradictory position before the court.

Therefore, because defendant has not established that
an actual conflict of interest adversely affected Attorney
McMahon' s performance, and because defendant has not sufficiently
expl ai ned having previously taken a contradi ctory position before
the court in his guilty-plea colloquy, | conclude that
defendant’s first proffered reason does not support the
wi t hdrawal of his guilty plea.

Second, defendant contends that his plea was not
vol untary, know ng and intelligent because he was not asked,
during the guilty plea colloquy, whether prom ses had been nade

to himother than those in the witten plea agreenment. A review

4 Not es of Testinmony of the hearing conducted in Allentown,

Pennsyl vani a on January 11, 2007, styled “Transcript of Change of Plea Hearing
bef ore the Honorabl e Janes Knoll Gardner[,] United States District Judge”
(“N.T. 1/11/07"), at pages 38-39.
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of the transcript of the January 11, 2007 change of plea hearing
reveal s that during the course of the hearing, Assistant United
States Attorney Francis C. Barbieri, Jr. sunmarized the terns of
defendant Ortega’s guilty plea agreenent. Thereafter, | asked
defendant Ortega, “Did anyone nake any prom ses to you or
agreenents with you other than what’s contained in your witten
guilty plea agreenent?” Defendant responded, “No prom ses or
guar ant ees, just what M. Barbieri had nentioned.”?®

Mor eover, defendant conceded at the February 7, 2008
heari ng that he had answered “no” to the question of whether any
prom ses had been nmade other than those set forth in the witten
agreenent. However, he averred that such prom ses had, in fact,
been made to him but that he had not been asked how nuch those
prom ses were influencing his decision to plead guilty.®

It is clear that defendant is incorrect in asserting
that he was not asked whether prom ses had been made to hi m ot her
than those set forth in the witten agreenent. Defendant had
every opportunity to ask questions at the change of plea hearing,
and specifically stated to the court that no additional prom ses
had been made. Moreover, given defendant’s answer that no
addi tional prom ses had been nmade to hi mwhen he was consi dering

entering a guilty plea, a foll owup question of how nuch those

5 N.T. 1/11/07, at 43-44.

6 N.T. 2/7/08, at 34.
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prom ses were influencing his decision to plead guilty woul d have

been i1l ogical.

Accordingly, | conclude that the guilty plea coll oquy
was not deficient for the reasons asserted by defendant at the
February 7, 2008 hearing. Thus, for purposes of analyzing the
second prong of the Brown test, | conclude that neither of
defendant’ s proffered reasons weigh in favor of permtting
defendant to wthdraw his guilty plea.

C. Prejudi ce to the Gover nnent

Because | have concl uded, as di scussed above, that
def endant has not nmet his burden of showing that the first two
factors of the Brown test support the withdrawal of his guilty
pl ea, the governnent is not required to show that it would be
prejudi ced by such withdrawal. Jones, 336 F.3d at 255.

Nevert hel ess, | conclude that permtting defendant to
wi thdraw his guilty plea would cause the governnment to suffer
prej udi ce because it would be forced to undergo the expense,
difficulty and risks of trying a defendant who has al ready
admtted his guilt and been adjudged guilty. See Brown,

250 F. 3d at 815, which notes that “[a] shift in defense tactics,
a change of mnd, or the fear of punishnment are not adequate
reasons to inpose on the governnent the expense, difficulty and

risk of trying a defendant who has al ready acknow edged his guilt
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by pleading guilty.”

As | found in ny August 21, 2007 ruling denying
defendant’s previous notion to withdraw his guilty plea, the
gover nnment has al ready expended considerable funds to try this
case in January 2007." Moreover, all other defendants in this
matt er have been convicted and sentenced, and well over a year
has el apsed since the trial commenced.

In addition, nenories get dimand fade. W tnesses
di sappear and cannot be | ocated. Wtnesses sonetinmes becone
hesitant and reluctant to go through the ordeal of a trial a
second time. Therefore, | conclude that sone prejudice to the
government would result frompermtting defendant Ortega to
w thdraw his plea and proceed to trial. This prejudice weighs
agai nst permtting defendant to w thdraw his plea.

Accordingly, after analyzing the factors set forth in

Brown, supra, | conclude that defendant has not denonstrated a

fair and just reason for withdrawal of his plea. Hyde, 520 U.S.
at 676, 117 S.Ct. at 1634, 137 L.Ed.2d at 942. Accordingly, |
deny defendant’s Suppl enental Mdtion to Wthdraw Plea of Guilty.

CONCLUSI ON

For all the foregoing reasons, defendant’s Suppl enent al

Motion to Wthdraw Plea of GQuilty is denied.

7 N. T. 8/21/07, at 72-73.
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